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It appears from appellee's "Statement of the

Case" (page 3) that W. R. Grace & Co., charterers

of the "Columbia", had an agreement with the un-

derwriters of their stranded S. S. "Cuzco", whereby

the underwriters agreed to pay $1,000 per day for

the time actually spent by the "Columbia" in stand-

ing by, and that, ^^pursuant to this agreement'

%

W. R. Grace & Co. held the "Columbia" at Sal-

averry.

It also appears in the record, and is not denied,

that W. R. Grace & Co. tried to get more from the

underwriters of the "Cuzco" and her cargo, but

were not successful in this attempt.



It also appears (Respondent's Exhibit 3; Apostles

110) that the hull and cargo underwriters agreed

that Grace should ^'make the best arrangements

possible unexceeding $1,000 daily to be charged

general average."

These underwriters of the hull and cargo of the

^'Cuzco" were, of course, only interested in secur-

ing the services of the "Columbia" for the lowest

figure possible. W. R. Grace & Co. were to make

'Hhe best arrangements possible" for them with her

owners. Not only were the "expenses of W, R.

Grace & Co. in maintaining the 'Columbia' at Sala-

verry" far from the minds of those who paid the

salvage compensation, but they knew what every

shipowner, charterer, underwriter, adjuster and

lawyer has known before appellee's brief was writ-

ten, that, in fixing a figure for the services of the

"Columbia", they were not dealing with the ex-

penses of the charterer, or with Grace & Co. at all

as principals, but expected them to "make the best

arrangements possible'^ with the owners of the

"Columbia". This is also shown by respondent's

Exhibit 4, where the Committee of New York un-

derwriters states its opinion that "the owners

should receive no compensation for the 'Columbia'

other than that specified in the contract" (Apostles

121). In the very nature of things a salvage agree-

ment would not be made with a charterer (unless

he held control of the vessel's management and

navigation under a demise charter), but must be



made with the owners who, in such an undertaking,

bear all the risk of their ship, and whose master

and crew perform all the labor connected with the

service. The instant case is abnormal in this, that

the charterer, W. R. Grace & Co., did not take the

trouble to "make best arrangements possible," or

any arrangements, with the owners, but, unbeknown

to the owners, ordered the chartered vessel to Sala-

verry as if they owned her, and kept her there for

ten days before the owners even knew about the

deviation, and then another ten days before yield-

ing to the owners' vigorous objections and demands

for her return.

And now these charterers contend that the un-

derwriters of the hull and cargo of the '^Cuzco"

paid them $1,000 per day as ''compensation for

their expenses" (Brief, p. 3).

Respondent's Exhibit 2 (Apostles, 109) also shows

that nobody thought of the $1,000 per day to be

paid as ''expenses of Grace & Co." It shows that

the object of the "engagement of the 'Columbia' "

was "hiring assistance" for the "Cuzco", so that

she would be floated; that "the suggested price of

$1,000 per day to 'Columbia' must be in full of

any and all claims by her owners, charterers, mas-

ter, officers and crew'\ and that the claims expected

to arise from the transaction against the under-

writers were "m respect to salvage services."

So, also, in a letter to Lloyd's Agent, W. R. Grace

& Co. savs:



"We, the undersigned, after due considera-

tion have decided that in order to proceed with
salving the S. S. Cuzco, ashore at Moche Bay,
it is essential we have the assistance of both
S. S. Columbia and Santa Alicia, these vessels

to stand by until services are no longer re-

quired" (Ap. p. 85).

The surveyors in charge of the salvage operations

of the "Cuzco"

"are unanimous, that if the Cuzco is to be
gotten off the assistance of both the Columbia
and Santa Alicia they consider essential" (Ap.

p. 89).

Appellee emphasizes to Lloyd's Agent '^the neces-

sity of her standing by to assist the Cuzco" (Apos-

tles, p. 89).

All this, and much more of the evidence, shows

that W. R. Grace & Co. considered the "Columbia's"

services as salvage services, and that the compensa-

tion of $1,000 per day was paid by the hull and

cargo underwriters of the "Cuzco" for services to

be rendered by the ship belonging to appellants, for

work and labor to be performed by appellants' cap-

tain and crew, for risks assumed by appellants

—

and not to reimburse appellee for expenses which it

would not have made, had not the benefits to be de-

rived or expected from its undertaking been greater

than these expenses. The evidence shows clearly

that W. R. Grace & Co. sought reimbursement for

these expenses out of the value of its steamer

"Cuzco" and the precious cargo, on board thereof.



On page 4 of its brief appellee states

:

"Wilson Bros. & Co. refused to wait for their

share of the money until the adjustment was
completed, and demanded immediate payment."

Appellee, of course, intends to convey the im-

pression that Wilson Bros, demanded immediate

payment of their share of the salvage money; for

the charter-hire was admittedly due at that time.

The uncontradicted evidence is that, at the con-

ference for settlement, the representative of Wilson

Bros, inquird about salvage money and was told by

Mr. Carter that none was collectible, as the "Colum-

bia" did not save the vessel. This was said, al-

though at that time, admittedly, Grace & Co. had an

agreement whereby it was to receive "the sum of

$1,000 per day for the time actually spent by the

'Columbia' in standing by" (Brief, p. 3). Wilson

Bros, accepted Grace & Co.'s assurance and settled

for the overrun charter hire and the remaining items

shown in evidence.

Appellee does not deny that appellants were as-

sured by its manager that no salvage was received

or receivable. Assuming this assurance, therefore,

as a conceded fact, does it not follow that appellants'

alleged refusal "to wait for their share of the

mone}^", and demand for "immediate payment"

could not possibly refer to money received for sal-

vage services'? If it were not a fact that appellants

were assured that no salvage money was to be di-

vided, would not appellee have been vitally inter-
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ested in contradicting Mr. Johnson's testimony

proving this fact ? Would not Mr. Carter, when he

followed Mr. Johnson on the witness stand, have

been asked: Is it true that you told Mr. Johnson

that there was no salvage? And would not Mr.

Carter have been sure to testify that it was not true ?

In fact he testified

:

''Our entire argument was based on what tvas

the then value of such a ship. Of course, rates

were changing a great deal, and there were not
many vessels left to be chartered, which made
quite room for argument between Mr. Johnson
and myself as to what ivas the proper rate to

pay him."

Thus it appears by appellee's own testimony that

the proper charter-rate to which appellants were

entitled for the over-run of the charter was the ex-

clusive subject of their negotiations. Surely Wilson

Bros. & Co. were entitled to immediate payment of

this charter hire, and under no obligation to wait

until the adjustment was completed.

On page 4 of its brief appellee also states

:

"These negotiations terminated in the pay-
ment by Grace & Co. to Wilson Bros. & Co., in

full satisfaction and settlement of all claims,

of the sum of $11,626.79 on April 24, 1917."

Is it probable that the entire argument, between

Mr. Carter and Mr. Johnson, would have been based

upon the question, what was the proper charter-rate

to pay, if the negotiations, and the subsequent set-

tlement, had been intended to include the salvage



share to which appellants were entitled? Would

not a great deal of time and argument have been,

consumed hy Mr. Carter, during these meetings, in

showing all the various items of expense to be de-

ducted, from the sum received, or to he received hy

Grace & Co. before an equal division tvas to he

made? There are many pages of argument in ap-

pellee's brief devoted to an alleged showing that

Grace & Co. 's expenses, added together, were greater

than the sum received for salvage; it is certain that

a great many, if not all, of these arguments would

have been used by Mr. Carter if, during the negotia-

tions with Mr. Johnson, salvage had been contem-

plated or intended as an item of settlement. Yet it

follows clearly from the testimony of both these

gentlemen that the subject of W. R. Grace & Co.'s

expenses was not even mentioned.

On pages 5-8 appellee expounds a so-called "Pre-

liminary Consideration." The answer to this part

of the argument is that the testimony on the sub-

ject of the alleged agreement of "accord and satis-

faction" shows no substantial conflict. Also, that

there was no mere "finding of fact" involved, but a

conclusion of law. The written statement of the

settlement, prepared by appellee, was the culmina-

tion of the previous oral negotiations, and was ac-

cepted by appellants as a correct statement of the

items of the settlement. It shows that no salvage



was settled. Mr. Johnson's oral testimony shows

unmistakably that no salvage was included in the

settlement, and Mr. Carter's testimony shows that

"the point of salvage was not expressly considered"

(Apostles, 111). We have shown in our brief (pp.

30-36) that, even if the oral evidence were alone

relied upon, and the written evidence disregarded,

it would be clearly insufficient to support a finding

that the final settlement included the salvage claim.

We contend, however, that the oral evidence should

not be considered, being superseded by the written

statement of settlement; and further that, even if

the alleged settlement of the salvage had a basis in

fact and in law, it would not be binding upon appel-

lants, being without consideration.

Brief p. 10 : Appellant cites Be Johnson Literage

Co., 240 Fed. 435. This case- is one based upon a

demise charter, under which the charterer is owner

pro hac vice.

On the same page appellant contends that the

theory that there was a conversion of the vessel by

the appellee was not raised in the court below, and

in the same breath cites a statement by the trial

court showing that ''something has been said about

the conversion of the steamship."

Our point, as far as this phase of the case is con-

cerned, is this: Assuming the correctness of ap-

pellee's contention that net salvage only is to be
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divided, we contend that, to ascertain the amount of

net salvage, the court should not have considered the

alleged expenses of an act which, if not in the nature

of a conversion, was certainly a deliberate and high-

handed breach of the contract. There is in this

regard no difference between a wilful and deliberate

breach of the contract, and a wrong in the nature of

a conversion.

Brief pp. 12-14: Appellee contends that the de-

tention of the steamship off Salaverry was "legally

an act of the owners and not of W. R. Grrace & Co.

"

The grim humor of this contention, as applied to

the facts of this case, is apparent when it is re-

called that W. R. Grace & Co. (now claiming that

it was then engaged in a ''joint adventure", but

being in reality embarked on a frolic of its own)

ordered this vessel, while in its own territory in

South America, to deviate from her course, indif-

ferent to the performance of its charter obligations,

and held her, "in spite of the threatening suit"

(Apostles, p. 93).

The cases cited on page 13, purporting to show

that the "Columbia" "was at all times in the absolute

coutrol of her owniers" do not support this conten-

tion. They hold that the charterer, under a govern-

ment charter, is not responsible for the navigation

of the ship, ^^ffotv she shall be navigated to get

there is a matter entirely within the owner's hands"

(The Volund, 181 Fed. mQ, cited by this court in
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The Beaver^ 219 Fed. 142). But the provision that

the captain shall be under the orders and direction

of the charterers as regards employwient authorized

the charterer to designate the place to which she

should proceed (subject to the owner's right to

have her redelivered in accordance with the terms

of the charter-party). Certainly the detention of

the "Columbia" during the first ten days in March

was not an act of the owners ; for they were resting

upon the assurance given by Grace & Co. that the

"Columbia" had left Antofogasta for home on

February 24th (Apostles, p. 62). When they

learned, on March 9th, that the vessel had been

ordered to Salaverry, they used every means to se-

cure prompt redelivery of their steamer, including

threats of a suit (Apostles, p. 93), but it required a

strong stand and the lapse of another ten days

before they succeeded in inducing appellee to permit

the steamer to go home. The record shows that the

only way in which appellants could communicate

with their captain was through appellee. The latter,

in its correspondence, emphasized constantly the

necessity of using the services of the '

' Columbia '
' in

the salvage work, and has established its disregard

of appellants' wishes and directions firmly on the

record. Appellants had no power to direct the mas-

ter to proceed from Salaverry to the port of re-

delivery ; the power to direct, to detain or move the

"Columbia", was ph} tcally in the hands of ap-

pellee.
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Brief, page 15: Booker v. Pocklington S. S. Co.

case: We have distinguished this case in our brief

(p. 21). It is further distinguishable on the ground

that the expenses and losses of the owner attribu-

table to the salvage services performed by the own-

er's property and servants are natural elements for

which the owner should receive credit; but this has

no application to the expenses of a charterer who

uses the owner's ship in defiance of the interests of

the owner, being actuated by the exclusive desire to

salve another ship and cargo in which he has a pro-

prietary interest.

Brief, page 16: The Kanawha case is easily dis-

tinguishable. In the first place, the charter-party

provision relative to salvage is different; in the

second place, it is a case of joint adventure, where

both parties agreed on the salvage expedition.

Incidentally it should be noted that, apparently,

appellee, in some portions of its argument, contends

that the provision in the charter-party of the

''Columbia" gave appellee a right to engage in a

salvage undertaking, her owner nolens volens; but

such a contention is set at rest by the Kanawha
case, holding that the effect of the provision is ''to

make the charterer a joint adventurer with the

owner in any salvage service undertaken by the

master", and recognizing that salvage business is

primarily master's, or owner's, and not charterer's

business, and, when undertaken by the master or
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owner during the charter period, the charterer, as a

joint adventurer, becomes entitled to an equal share

of the compensation.

Brief, p. 20 : On this page occurs a characteristic,

but we think fatal illustration of appellee's position,

to this effect: If we, the charterers, had not sent

the ^'Columbia" to Salaverry, she would have ar-

rived in San Francisco on March 17, 9 days before

expiration of the charter; we would therefore have

saved 9 x $350, or $3,150 ; hence we charge this

expense against the owners.—This argument might

have force if the owners had compelled the charterer

to embark on salvage and undergo this expense inci-

dentally to the salvage operation, or if salvage had

at least been agreed upon as a joint undertaking;

but the argument assumes a humorous aspect when

it is remembered, how easily and certainly the al-

leged expense could and would have been avoided by

W. R. Grace & Co., had they not, as business men,

figured that the profits derivable from the saving of

their ''Cuzco" and cargo would more than pay the

expenses which they are now attempting to charge

against the owners. Another easy way to save the

expense would have been to mind the owner's

protests.

Brief, p. 27 : Appellee states

:

''Johnson * * * knew, or must have
known, that the underwriters would not allow

Grrace & Co. $1000 per day for the mere negli-

gible services which the S. S. Columbia actually
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rendered to the S. S. Cuzco" (Similar state-

ments on p. 33).

This statement is incorrect. The uncontradicted

evidence is that Mr. Carter told Mr. Johnson that

W. R. Grace & Co. could not collect any salvage

(although, in fact, Grrace & Co. then had a contract,

whereby they were to receive $1,000 per day). We
do not intimate that Mr. Carter told Mr. Johnson

an untruth; for we believe that Mr. Carter then

had the same belief which his counsel are advocating

with so much zeal, viz., that salvage compensation

is recoverable only when the salvage services are

successful; that the "Columbia" services were

"negligible", and therefore no compensation was

due; that therefore the $1,000 per day received by

Grace & Co. was compensation for something else

than salvage, and therefore no account need be

rendered to the owners of the steamer. Mr. John-

son was entirely dependent upon the information re-

ceived by Mr. Carter, and he certainly was justified

in assuming that Grace & Co. must have considered

the services of the '

' Columbia '

' of the greatest value

to tliem, in view of the fact that they used these ser-

vices in defiance of all requests, demands and threats.

Brief, p. 33 : Appellee states

:

"The detention at Salaverry and the overlap
of the charter party were in substance and
effect one and the same thing."
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The detention at Salaveriy was for over twenty-

one days, the overlap of the charter-party was

for over sixteen days. The payment made by

appellee to appellants, on settlement of the charter

account, was for the number of days during which

appellee used the "Columbia". It is true that "no

overlap would have resulted except for the detention

at Salaverry"; but both detention and overlap were

appellee's free choice, in defiance of appellants'

rights; they could and should have been avoided by

appellee, and appellee could have saved the addi-

tional charter-hire by avoiding them. ''Hire" is

payment for the time of the ship ; the payment which

appellee made, on April 24th, was, by its own writ-

ten admission, for the time during which appellee

used the ship for its own exclusive purposes and by

its own exclusive choice. This payment had nothing

to do with salvage. Had appellee retained appel-

lants' ship for the exact period of the charter-party,

but she had been used, during that period, for a

salvage service, the compensation for such services

would have to be accounted for separately, and over

and above the charter-hire.

On page 35 appellee refers to the rule that "a

contract may always be explained by reference to

the circumstances." This rule is cited to support a

contention that the word "hire", in the contract,

really meant "salvage", or meant "hire plus sal-
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vage." The answer is, that the oral evidence does

not support the contention; but even if it did, we do

not believe that the court, in construing the word

''hire" on page 76 of the Apostles, would for a

moment permit the consideration of an alleged oral

conversation, held previous to the making of the

writing, to the effect that two intelligent merchants

meant ''salvage" when they said "hire". If "sal-

vage" had been intended to be settled by the written

statement of the settlement, which was the culmina-

tion of the oral negotiations, there would have been

an additional item, reading :

'

'By share of salvage '

'

;

or else the item "By hire" would have read: "By
hire and salvage." The "dispute" between Mr.

Carter and Mr. Johnson, referred to on page 38 of

appellee's brief, referred solely to the amount of the

market rate of charter freights at the expiration of

the charter-party; the evidence discloses no real

dispute as to this item, and certainly no dispute on

the subject of salvage; for Mr. Johnson believed Mr.

Carter's statement. The authorities cited by ap-

pellee refer to "mere checks" and are not in point;

appellee has made no attempt to refute or dis-

tinguish the authorities and principles discussed in

appellants' brief, pages 37-40.

On page 41 appellee states:

"The testimony of both Carter and Johnson
in connection with the rate of $25,650, or $500
per ,day in excess of the charter party rate,
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shows that it was based upon the detention at

Salaverry * * *."

As to this statement we desire to call the attention

of the court to two facts:

First, that the payment of the additional charter-

hire was not based upon the detention at Salaverry.

Appellants would have been entitled to exactly the

same payment, if appellee had used the "Colum-

bia" in the South American trade for the same

length of time, or if they had detained her at Anto-

fogasta to secure a return cargo. The payment had

nothing to do with the detention at Salaverry; for

the same sum would have been due, had the steamer

been detained by any cause whatever except '^ de-

ficiency of men or stores, breakdown of machinery,

stranding, fire or damage preventing the working of

the vessel for more than twenty-four (24) running

hours" (Apostles, p. 127).

Second, the rate of $25,650, or $855 per day is

the exact market rate for the charter of vessels as of

March 26, 1917 ($9.50 per ton D. W.). Appellee is

fond of reiterating that this is "$500 per day in

excess of the charter party", with the apparent

object of suggesting the false inference that ap-

pellee was paid one-half the per diem share

received by appellee as salvage. In fact, however,

the market charter rate per day, on March 27, 1917,

was $855 per day. This was $505 in excess of the

charter rate expressly agreed in the charter-party

for the proper charter period, J)ut was the exact
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charter rate impliedly agreed in the charter-party

for any overrun (Appellants' brief, pages 45-47).

It is not true that appellants received, in the settle-

ment, one cent more than the charter-hire which was

due them, whether the ''Columbia" was at Sala-

verry, Antofogasta or any port within the charter-

party; the truth is, that the}^ received the precise

amount due them as hire, without regard to salvage.

On page 43 appellee states

:

"It can hardly be questioned, in view of the
circumstances of the parties, that the 'hire' so

called was based upon the expense incurred hy
the detention of the ship at Salaverry and that
both parties therefore understood fully what)

was covered by this item."

In addition to the reasons previously given in our

argument, a glance at the statement (Apostles, pp.

76, 77) will convince the court that appellee is mis-

taken; for the statement of account contains one

express item "Salaverry Agencies Co. Invoice

* * * 609.22." Presumably this item covered

some "expense incurred by the detention of the ship

at Salaverry."

On page 44, appellee cites from 2 Williston, Con-

tracts, p. 1252. We think that the rule cited clearly

supports appellants' contention. The writing in

the instant case is not an "instrument which merelv
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purports to recite facts—like a receipt", but was the

final '^integration or memorial" of the agreement

of settlement; therefore "it necessarily follows that

any transaction between them outside of this me-

moriaP' (such as preliminary conversations) '' can-

not affect their obligations in regard to the matter."

Appellee's authorities on pages 45-48 are not

apposite. They are all collected from note 62 of

22 C. J. 1142, in connection with the general rule

relative to "Writings Not Contractual." The rule

applicable to the instant case is, however, the rule

stated in 22 C. J. 1139, 1140, under the heading of

^'Receipts Amounting To Accord and Satisfaction''

(cited in our brief, pp. 39-40), and in 22 C. J. 1138,

Sec. 1522. Appellee admits that there was an

"agreement of accord and satisfaction" (appellee's

brief, p. 49).

On pages 50-52, appellee makes the point that

"the fact that payment to Wilson Bros. & Co. was

made immediately^ to wit, on April 24, 1917, and

not in accordance with the general average adjust-

ment, is sufficient consideration to support the agree-

ment under the rule that a payment of a less

amount made in advance of the due date is a good

and valuable consideration". The obvious answer

is that "hire" was due on April 24, 1917, and that

receipt of "hire" is not a consideration for a com-

promise of "salvage". Appellants received nothing

for salvage on April 24, 1917.
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On pages 52-53, appellee says:

''At the time Grace & Co. sent to Wilson
Bros, the check for $11,626.79, Wilson Bros,

knew that full settlement for this amount had
been agreed upon, and the acceptance of the

check under these circumstances constituted

good and valuable consideration for the settle-

ment. '

'

A correct statement of the situation would be that

Wilson Bros., when they accepted the check, agreed

that the amount of the check should settle the

account stated, item for item, by appellants in their

writing; the acceptance of the check was good and

valuable consideration for the settlement of ''Hire"

and each and every one of the items specified, but

not for outstanding claims not specified—least of all

a claim which is in no wise germane to the items

specified.

On pages 54-56, appellee argues that the payment

received by W. R. Grace & Co. is not "salvage"

within the meaning of the charter-party provision,

saying that "Grace & Co. was actually paid for the

detention of the vessel * * * through the medium
of a general average award. The payment therefore

constituted general average and not salvage." We
confess that we cannot follow this reasoning. The

fact that a claim has been paid in general average

cannot determine the nature of the claim. Nor can

we appreciate the statement (p. 56) that "the situa-

tion is analogous to a case of disagreement between
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part owners of vessels—if one group ventures forth

against the will of the other, the latter are not en-

titled to any share of the proceeds." Does appellee

contend that it had a right to use appellants' ship to

venture forth upon this salvage expedition against

the will of the owners of the ship ? Or does appellee

contend that Wilson Bros, have forfeited their claim

to a share of the proceeds because appellee collected

the salvage remuneration against the will of ap-

pellants ?

Brief, p. 57: The amount paid to appellants by

appellee was paid as the exact amount of charter-

hire for the overrun period of the charter, as agreed

in advance by appellee, and as sanctioned by law in

the absence of an agreement. The only question

which the parties settled by negotiation was, whether

the market rate of hire was $9 per day or $10 per

day; they agreed that it was $9.50 per day, and

thereupon the exact amount payable was mathe-

matically determined as the exact amount paid for

hire in the settlement.

The record shows that appellee agreed in the

charter-party to give to appellant the equal benefit

to be received from ''salvage"; that appellee did

receive a sum from the owners or underwriters of a

vessel stranded and to be salved; that appellee

claims, contrary to the law and the facts, that the

services rendered by the "Columbia" were not

salvage services and that the sum received by them
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was, tlierc'l'ore, something different from "salvage";

that, both in law and in fact, and in the opinion of

appellee at the time, the services rendered by

the ''Colmnbia" were necessary and valuable for

the protection of the stranded ship and her cargo,

and were salvage services; and that appellants are

entitled in law, and in all business fairness, to one-

half of the sum received by appellee.

We respectfully submit, therefore, that the decree

of the District Court should be reversed and a de-

cree ordered in favor of appellants in the sum of

$12,152.77, with interest and costs.

Dated, San Francisco,

November 26, 1924.

Respectfully submitted,

Louis T, Hengstlee^

Frederick W. Doer,

Proctors for Appellants.




